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“One might as well try to ride two horses moving in differ-
ent directions, as to try to maintain in equal force two op-
posing or contradictory sets of desires.” Robert Collier

Disputes are not uncommon in the business world; they
may arise between the employee and employer; where the
causes my include complaints of employee of long hours,
denied benefits, and unfair treatment. The outcome of
such internal disputes - if ignored or mishandled - may
produce high employee turnover, reduced productivity,
high absenteeism, and eventually lead to high cost.

Disputes may also pop up in the relationship between the
supplier and the customer. The supplier could be a vendor,
consultant, or contractor; and the customer - individual or
organization - is the benefiting or recipient of products
(material, services, and/or manpower). Causes of such
external disputes are numerous; they include customer
dissatisfaction with the products, different interpretation of
the scope of work, and a new unexpected event that dis-
advantaged one of the parties. Yet another type of exter-
nal dispute is between partners; where the causes may
include the claim of one party that the other party has
fallen short of fulfilling his duties and responsibilities.

Regardless of their type and causes, disputes - by their
nature - strain the relationship of the parties involved. And
if not properly resolved, they could potentially lead to a
negative outcome on both sides; and paradoxically some-
times the negative outcome could be worse for the prevail-
ing party! For example, the output of the resolution of an
external dispute, say through litigation, favors party A (the
local customer) over party B (the international supplier);
however, party B who has a wider market potential, feeling
soar and mistreated in the litigation proceedings, may de-
cide not to do more business with party A, who has limited
market options. A similar positive output/ negative
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outcome scenario may be contrived in the internal dispute
of employee and employer.

The purpose of this paper is to recommend a proactive and
cost effective approach — we call it bright outcome facilita-
tion (BOF) — that potentially leads to a brighter outcome
for both sides of the dispute. Although our treatment in
this article focuses on external disputes, it could easily be
extended and generalized to internal disputes as well.

Traditional Approaches

When two parties engage in a dispute, they either resolve
their dispute through litigation or through one of the alter-
native dispute resolution (ADR) methods. ADR is used to
describe a wide variety of dispute resolution mechanisms
that are short of or alternative to, full-scale court proc-
esses’. In general, both litigation and ADR methods lead to
the output (immediate outcome) of a prevailing party and a
losing party. We argue in this article that the output and
(final) outcome are two different things; the output is a
winner and a loser, whereas, the outcome is a strained rela-
tionship between two business partners. And, as we hy-
pothesized earlier, the outcome for the winner could poten-
tially be worse than that for the loser.

Before we elaborate on the idea for a dispute resolution
approach where the outcome on the relationship — involving
the two parties — is bright, it is important to point out that,
where possible, one should avert the possibility of a dis-
pute; i.e. dispute prevention. Figure (1) shows the time and
financial cost for each dispute prevention and dispute reso-
lution methods. Figure (2) provides empirical results on the
relationship between the times of ADR intervention and the
final disposition®.

Dispute Resolution for a Brighter Outcome


http://www.glc-im.com/publication.php?pid=34&lang=arabic

g

Litigation

Cost Incurred

ADR

Prevention

Time Required

Figure 1: Time and cost associated with dispute prevention and resolution methods.
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Figure 2: Relationship between the times of ADR intervention and final disposition®.

Dispute Prevention

"Unmanaged confiict is the largest reducible cost in organiza-
tions today, and the least recognized." — Dan Dana (quoted
1988 ... 2011)

Prevention is simply defined as managing differences before
differences become conflicts, and conflicts become disputes®.
Disputes may be averted through clarity and specificity of the
scope of the work, careful review of the scope of work, and
good intention and readiness to workout conflicts.

ADR Methods

Disputes may be resolved either through litigation or through
one of the voluntary ADR methods. The following are brief
descriptions of the common types:

« Mediation
Mediation is a confidential but informal method where a
mediator; who is a neutral third party, only facilitates by

opening and improving the dialogue between parties to
help them reach a mutually agreeable solution to their
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« Conciliation
Conciliation has no legal standing though a conciliator tries
to resolve differences by meeting each party separately
and trying to interpret issues, give proposals for settle-
ment, and lower the tension.

« Arbitration
Arbitration is a legal technique outside court where the
arbitrator determines the outcome of the case. The arbi-
tration decision generally has the force of law behind it,
but does not set a legal precedent.

Other ADR methods include peer reviews (seeking group or
panel of fellow employees and managers for a decision), case
evaluations (a neutral third party gives an opinion on the
strengths and weaknesses of each party's evidence and argu-
ments after presenting their cases), negotiations, and others.

Litigation

Litigation is the conduct of a lawsuit where the attorneys repre-
senting the plaintiffs and defendants are the litigators.

The BOF Approach

The approach we recommend — the bright outcome facilitation
(BOF) — has the denotation of changing disputes to collabora-
tion and decision-making. BOF is a relatively more friendly
process where the output is a “third alternative” with a positive
outcome to both parties. It is a hybrid process; i.e. a combina-
tion of mitigation and conciliation in terms of technicality and
some of the skill set of the facilitator/third party. The major
concept that differentiates BOF from ADR is that through BOF,
a third alternative is reached; a better solution for both parties
not merely a solution both parties would agree to feeling that
they have both done equal/acceptable compromises. People
targeting BOF should have a different mindset, where they are
seeking help to find a better solution that they may have over-
looked because they were tangled up in the issue on hand.
They should be believers in BOF; they wish to improve their
relationship, have the capacity to address dispute settlement
creatively, understand the value of undertaking a method that
saves time and money, and understand the paradox of winning
a battle yet losing the war. Table (1) summarizes the general
differences between BOF and ADR/Litigation.

Table 1: BOF vs. ADR/Litigation

Comparison Criteria | BOF ADR/Litigation

Purpose Create opportunity | Resolve problem
Interest Long-term Immediate
Parties’ Perspective Far-sighted Short-sighted
Relationship impact Tighter Soar

Result

Both winners

Loser/winner or
compromise
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The facilitator in BOF should seek to get the parties in dis-
agreement to detach from their case, and move to wnder-
stand the other case; so they may elevate into a state of
neutral, fair thinking, and empathy; allowing them to en-
gage in a process of working together rather than against
each other; i.e. in the words of Stephen Covey a ‘shift to
Interdependent problem solving'.

"One of the deepest needs of the human soul is to be un-
derstood. Once that need is met, the personal focus can
shift to interdependent problem solving.® ” — Stephen Covey

We have researched and brainstormed a number of tools
that might help detach parties from their problem; they
include:

o Talking stick instrument, a Japanese method that is
used to enable everyone to be heard. The talking stick
is passed around from one member to another allowing
only the person holding the stick to speak. The one
who gets to hold the stick may be allowed to voice his/
her opinion only after restating his/her understanding
of the previous speaker. This further encourages real
listening.

e Reversing roles debate;, where the first party defends
the second party position and vice verse. This reverse
role play helps to strengthen empathy and mutual un-
derstanding; and possibly develop a lighter and more
conducive meeting.

o Getting off the subject;, where the BOF facilitator re-
quests that parties get off the subject and get into an-
other personal subject; e.g. common hobby, back-
ground, experience, advice or philosophy®. This method
allows participants to loosen up in preparation for a
‘fresher’ discussion of the matter on hand.

o Mixing up teams; where the BOF facilitator asks indi-
viduals from the first party to team up with individuals
from the second. Pairs should cooperate and brain-
storm to come up with a solution that has not been
previously suggested. Solutions suggested by pairs
shall then be discussed in a general session.

o Motivating collaboration; where the BOF facilitator
gives the parties another issue to resolve in order to
prove their ability to collaborate. The issue should care-
fully be chosen to reinforce the concept of collabora-
tion.

o Third Alternative Cases, where the BOF facilitator
shows and demonstrates to parties through real case
studies how interest is best served through a solution/
opportunity that is different from the positions they
currently hold.

Undoubtedly, it is a great challenge to find someone to as-
sume the role of the facilitator of a BOF session. Traits and
skills of such a person include trustworthiness, seniority,
credibility, calmness, persistence, and emphatic listening.
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Conclusion

We conclude this article with Table (2) — adapted from
Sander and Goldberg” — which shows the promise of BOF in
comparison with competing methods.

Table 2: Comparing BOF, ADR and Court Procedures’.

ADR Procedures Court
Procedure
Disputant’s
Goals Mediati
BOF e |.a.t|o_n/ Arbitration | Adjudication
Conciliation

Minimize Costs 3 3 2 0
Resolve Quickly 3 2 3 0
Maintain Privacy 3 2 2 0
Maintain
Relationships 7 3 2 0
Involve
constituencies
(both parties in
dispute are 3 3 1 0
engaged in the
resolution
process)
Link Issues
(linking current
dispute issues
with others that 3 3 1 0
may have
triggered
current)
Get Neutral
Opinion 3 0 3 3
Set
Precedent o 0 1 3

Key: 3 = Highly likely to satisfy goal, 2 = Likely to satisfy goal, 1 = Unlikely
to satisfy goal, 0 = Highly unlikely to satisfy goal
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e Thank you for reading this article; hope you found it
both enjoyable and useful. I look forward to receiv-
ing your opinion and to always maintain communica-

tion with you at tarig@glc-im.com

e If you wish your name to be removed from our da-
tabase for future articles, please let me know. I also
welcome your suggestion for new friends to be
added to our database to receive future articles.
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"One of the deepest needs of the human soul is to be under-
stood. Once that need is met, the personal focus can shift to
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